
 
 

 
ASSET PROTECTION PLANNING 

 
Asset Protection Planning is a component of estate planning that is often under-attended 
to as it can feel like overkill while in its implementation. 
 
However, when a potential liability event occurs such as a divorce, product liability 
claim, bank loan default, accident, etc., the time, energy and costs expended in pre-
planning exponentially outweigh the financial and emotional costs of defending assets 
vulnerable to creditors. 
 
Liability Insurance, while crucial, can serve to attract litigation and set a minimum bar for 
creditors to pursue. On the other hand, layering multiple state of the art asset protection 
techniques together can act to dissuade would-be litigants.  
  
Below are summaries of some of the techniques that, in our experience, are effective in 
protecting family assets should a liability event occur.  Importantly, most if not all must 
be implemented well before the liability event. 
 

1.    Corporate Form – A closely held business should take care to “Act like a 
Corporation” separate from its owner and other entities.  For example, leases 
with real estate entities commonly owned by the owner of the closely held 
business should be memorialized with fair rental values to prevent a creditor 
from claiming the real estate is in substance an asset of the closely held business 
and thus, exposed to claims against it.  

 
2. Bifurcate Business Assets – Businesses selling products to, or rendering 

service for, deep pocketed customers such as Fortune 100 cos, U.S. Govt., etc., 
are advised to bifurcate their assets, product lines and divisions into separate 
entities. Lenders and bonding companies may require all related entities be 
consolidated for signatory purposes, but customers may not have this 
requirement, thereby limiting a customer liability claim to a single entity. 

 
3. Creditor Secure Trusts – Remove beneficiaries’ absolute rights to 

income and principal in all estate planning Trusts.  Leave distributions to the 
broad discretion of a “friendly” independent trustee who acts as a protector 
against the beneficiary’s creditor claims, and will do the right thing when asked. 

 
4. Asset Protection Trusts – Transfer assets into a trust settled in a 

jurisdiction such as Delaware, South Dakota or Nevada that allows the trust 
creator to benefit from the trust and receive creditor protection of trust assets.  



 
5. Investment Entities – Hold portfolio assets, Intellectual Property, and 

like-assets in a holding company such as an LLC with a 1% voting and 99% non-
voting capital structure.  Transfer non-voting units in the holding company to an 
Asset Protections Trust. 

 
6. Equity to Debt – Sell non-voting shares of an operating business to a 

Family Trust (Creditor Secure Trust) for a long-term low interest-only note.  
Transfer the promissory note from the Sale to an Asset Protection Trust. 

 
7. Shareholders’ Agreement – Create an agreement for closely held 

business owners to set value, limit who may or may not hold shares, and define 
procedures in the event of a creditor action. Family members are often 
conservative in setting values at which shares may be sold within the desired 
control group. 

 
8. Retirement Plan Assets – Offer unique protections from creditors. Thus, 

maintain as much of your portfolio in a retirement plan or rollover IRA for as 
long as possible. Use non-sheltered assets to fulfill charitable gifts. 

 
9. Florida Homestead – Homes owned by Florida Residents enjoy unique 

homestead protection.  While we do not advocate rushing to Florida when 
trouble arises, Florida law provides some protection irrespective of the timing of 
the purchase.  

 
10. Liability Insurance – Rates for $50 Million of Personal Liability 

Insurance generally range from $6,000 - $9,000 per year.  The more of your net 
worth you cover, the better.  

 
11. Offshore Trust Planning – Perhaps the most durable of all protection 

planning techniques; however, selecting a suitable jurisdiction, foreign trustee 
and complying with the reporting requirements for foreign trusts make this 
untenable for many. The Bahamas is an example of an up-to-date, stable 
jurisdiction offering this technique.  

 
12. Expatriation – Although an exit tax in the form of acceleration of untaxed 

capital gains will be imposed, renouncing citizenship and moving abroad is an 
effective technique, particularly if one has business interests or nexus to the new 
residence country. 

Most if not all of the above techniques should be implemented well before a potential 
liability event appears on the horizon. Analysis and input from competent counsel in this 
area is required.  The relief of having a well-designed plan is immeasurable when trouble 
arises. 
 


